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Objectives

® Discuss the latest HIPAA interpretation
made by the courts.

" Address recent EMTALA decisions

" Review the latest
state and federal
court decisions
that affect medical
practice.




" Emergency Physicians, ED Groups, and
corporations are Covered Entities.

= Restricts access to protected health
iInformation (PHI).

® Disclosure of PHI for Treatment,
Payment, or Health Care Operations
(TPO) is OK.

= Do what you can to prevent incidental
disclosure of personally identifiable
health information.



HIPAA Enforcement Results

Enforcement Results
January 1, 2007 through December 31, 2007

Total Investigations 2,199

715
1,484 —F

Total Resolutions 7,176 B Resolved After Intake & Review
W Mo Yiolation

O Corrective Action Obtained




HIPAA Enforcement Results

Resolutions by Year & Type
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Compliance Issues Most Frequently
Investigated

Compliance and Enforcement

Top Five Issues in Investigated Cases Closed with Corrective Action, by Calendar Year
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Which Covered Entities Required to

Take Corrective Action

" Private Practices
" Hospitals

= Practitioners

= Qutpatient Facilities
=" Health Plans
" Pharmacies




HIPAA — Criminal Charges

= 4 allegations of criminal conduct since
enactment in 2003




US v. Gibson (HIPAA Criminal

Case # 1)

= Seattle phlebotomist obtained protected
health information in order to use a
cancer patient’s credit cards.

= Charged over $9,000 worth of
merchandise.

= Several potential legal avenues, but the
government chose HIPAA.

= ]st case: Government’s strongest
statement to date about HIPAA.

= DOJ did not go after the hospital



US v. Machado and Ferrer (HIPAA
Criminal Case # 3)

" Front desk office coordinator at
Cleveland Clinic site.

= She downloaded protected health
iInformation from over 1100 patients.

" Sold it to her cousin.

" Cousin submitted over 2 million dollars
worth of false claims.

" Indicted by justice department under
HIPAA. Arrested and released on bond.

= Statutory maximum of ten (10) years and
a $250,000 fine under HIPAA.



US v. Machado and Ferrer (HIPAA

Criminal Case # 3)

" Ferrer is to serve 7 years, 3 months in
prison and three years of supervised
release, as well as to pay $2.5 million in
restitution.

= Machado is to serve 3 years of probation,
Including six months of home
confinement, as well as to pay the same
restitution as Ferrer.

®" The government did not name the
Cleveland Clinic in the prosecution.

" First HIPAA case that has gone to trial.



US v. Smith (HIPAA Criminal

Case # 4)

" Andrea Smith, a clinic nurse, accessed a
patient's medical file and shared the
contents with her husband.

" He planned to use the patient’s private
Information in an upcoming legal
proceeding, according to the indictment.

= US charged Smith with wrongful
disclosure of individually identifiable
health information for personal gain and
malicious harm.



US v. Smith (HIPAA Criminal

Case # 4)

= Nurse entered a guilty plea in April 2008.
® Sentencing date not set.

® Compared to the other cases thisis a
straight HIPAA conviction.

= Maximum penalty of 10 years
Imprisonment, a fine of not more than
$250,000, or both.

® Once again, the clinic was not charged.




US v.Sm
Case # 4)

ith (HIPAA Criminal

Dept. of Justice guidelines issued in
2005 indicated that covered entities,
such as physicians, hospitals and health
Insurers, would be the ones to face
criminal penalties for unauthorized
disclosures, but not necessarily
Individuals, such as employees.

U.S. Attorney Jane W. Duke said in a
statement that HIPAA criminal
prosecution is a "fairly new concept." At
the same time, however, she issued a
warning that the federal government
Intends to pursue "vigorous
enforcement" of the privacy protections.




ED HIPAA Cases

= Case # 1. ED physician breaks up with
girlfriend. She is admitted to his
hospital. He looks up her medical record
on-line during a clinical shift. Prints the
chart and shares with his friends.

" Case # 2: EP end of shift documenter
puts two days worth of charts in his
trunk to work on over the weekend.

= Case # 3. Diabetic EP finishes shift,
drives off the road on the way home.
Taken to 2d hospital. EP at first hospital
calls to check on physician and they tell
him all about the case.



HHS First $$ Resolution Agreement

for Alleged HIPAA Violations - 2008

= Allegation: On several occasions in 2005
and 2006, backup tapes, optical disks,
and laptops, all containing unencrypted
electronic protected health information
were removed from the Health System by
employees and left unattended.

®" The media and laptops were
subsequently stolen, compromising the
PHI of over 386,000 patients.

" HHS received over 30 complaints after
the System informed patients pursuant
to state notification laws..



HHS First Resolution Agreement for

Alleged HIPAA Violations

®" Pursuant to the resolution agreement,
the System agreed to pay a $100,000
“resolution amount” and implemented a
detailed corrective action plan.

» Revise policies and procedures regarding
physical safeguards

» Train workforce members on the
safeguards,

» Conduct audits and site visits of facilities
» Submit compliance reports to HHS.
" Three year monitoring period during
which HHS will fines for failure to
comply.

= HHSv. Providence Health & Services



HIPAA — Disclosure by Law Exception.

US Texas Court of Appeals

® Texas reporter made a request for
patient information regarding abuse in
state mental institutions under the Texas
Public Information Act.

" The Texas Dept. of Public Health thought
this was a HIPAA violation.

" The Attorney General provided a letter
ruling stating that disclosure is allowed
without consent or authorization if it is
required by law.




HIPAA — Disclosure by Law Exception.

US Texas Court of Appeals

" The Dept. filed suit in federal court. Its
position was that HIPAA pre-empted
state law.

" District court held that the information
was confidential and exempt from
disclosure under HIPAA.

= Appellate Court overturned that decision
and allowed disclosure according to the
“disclosure by law” exception.

Abbott v, Texas Dep’t of Mental Health (Tex. Ct. App. June 16, 2006)



No Private Right of Action Under
HIPAA. US 5th Circuit

®" The first Federal Court of Appeals to rule
on private enforcement under HIPAA.

= Dr. B disclosed a patient’s confidential
medical information during a deposition
without her consent or authorization.

= She sued Dr. B in federal court claiming
a private right of action under HIPAA.

" The U.S. District Court for the Eastern
District of Louisiana granted Dr. B'’s
motion to dismiss, finding subject matter
jurisdiction lacking because HIPAA does
not give rise to a private cause of action.



No Private Right of Action Under

HIPAA. US 5th Circuit

" Reviewing the issue for the first time, the
Fifth Circuit affirmed, finding no express
or implied provision in HIPAA creating a
private right of action.

= Every district court that has considered
this issue is In agreement.

= Enforcement is limited to the Dept. of
Health and Human Services.

Acare v. Banks(5th Cir. Nov. 13, 2006)



Disclosure of ED Physician’s Past

Drug and Alcohol Use.

= Dr. Dis an emergency physician. He
successfully completed a voluntary drug
and alcohol treatment program.

=" Five years later the ED Director
disclosed this information to a potential
new employer.

= Dr. D never received an offer from the
group. The total salary and benefit
package were over 300K.




Disclosure of ED Physician’s Past

Drug and Alcohol Use.

= Dr. D. file suit under the state
confidentiality laws and HIPAA.

= Neither the state law or
HIPAA provided for a
private right of action.
Case dismissed on
motion for summary
judgment.

Dr. D v. Regional Med. Ctr.,(D. Neb. Sept. 15, 2006)



Disclosure of Alcohol Testing Under

HIPAA. (US D. Ct. South Texas)

= Defendant was charged with driving
while intoxicated.

" She was arrested, taken to an ED, where
she submitted to a blood alcohol test.

®" The government served a subpoena on
the hospital for the results of alcohol and
drug testing.

®" The hospital moved to quash the
subpoena alleging that disclosure
violated HIPAA.



Disclosure of Alcohol Testing Under

HIPAA. (US D. Ct. South Texas)

= HIPAA permits disclosures for law
enforcement purposes to a law
enforcement official as required by law,
or in compliance with:

»"A court order or court-ordered warrant,
or a subpoena or summons issued by a
judicial officer;

» A grand jury subpoena; or

» An administrative request, including an
administrative subpoena or summons, a
civil or an authorized investigative

demand, or similar process authorized
under law”

United States v. Zamora, S.D.Tex. Jan. 10, 2006



Florida Supreme Court — Peer

Review

" Most states have statutes providing a privilege
or discovery protection to medical staff peer
review information.

= Such protection excludes from discovery, and
prevents introduction into evidence, records
containing performance reviews and
assessments of physicians by their peers,
primarily in connection with their practices at
hospitals.

" The philosophy underlying this protection is
that physicians must be encouraged to be
candid and vigorous in the performance
evaluations of their peers, without fear that
those evaluations would be used for improper
purposes (e.g., medical malpractice lawsuits).

Supreme Court of Florida, March 06, 2008 Florida Hosp. Waterman,
Inc. v. Buster, No. SC06-688, SC06-912



Florida Supreme Court — Peer

Review

= A typical statute might state that the
proceedings and records of medical
review committees shall not be subject
to discovery or introduction into
evidence in any civil action against a
provider of professional health services
arising out of the
matters that are the
subject of evaluation
and review by such
committee.




Florida Supreme Court — Peer

Review

= Amendment 7 “Patients right to know about
medical adverse incidents” was designed to
provide consumers with transparency when
selecting a health care provider and to permit
extensive discovery by medical malpractice
plaintiffs.

" |t passed in November 2004 by more than 81
percent of the Florida voters and was
Incorporated into Article X, Section 25 of the
Florida Constitution.

= In June 2005, the Florida Legislature attempted
to limit the scope of Amendment 7 through an
Implementing statute —Section 381.028, Florida
Statutes — which contained provisions to
preserve peer review confidentiality and non-
discoverability, despite the language of
Amendment 7.



Florida Supreme Court — Peer

Review

= Dozens of lawsuits followed, with conflicting
opinions from various Florida District Courts of
Appeal.

" The Florida Supreme Court, in a 4-3 ruling,
found Section 381.028 unconstitutional and
severed those portions seeking to preserve peer
review confidentiality and non-discoverability.

= Resolving the conflicting appellate opinions, the
ruling clearly holds Amendment 7 preempts all
Florida statutory peer review privileges. The
Florida Supreme Court noted that “Amendment
7 heralds a change in the public policy of this
state to lift the shroud of privilege and
confidentiality ...”



Florida Supreme Court — Peer

Review

" Hospitals are required by the Joint
Commission to perform peer review.

" The Supreme Court ruling will |
significantly alter physicians' interest in
participating in the process.

= Some Florida hospitals plan to limit the
type of incidents that must be revealed
to peer review committees. Others may
modify their current approach to peer
review, favoring more discussion and
little or no written notes.

" Some hospitals are utilizing the presence
of attorneys to review cases under
attorney client privilege.



11th Circuit Ct. of Appeals — No Peer

Review Protection in Federal Court

Dr. Russell E. Adkins, an African-American
urologist, had medical staff membership and
privileges at Houston Medical Center.

= Dr. Adkins filed a federal civil rights lawsuit
alleging that the hospital discriminated against
him on racial grounds in the implementation and
utilization of its medical staff peer-review
process.

" During the discovery phase of the litigation,
Dr. Adkins sought the medical peer-review
Information of all physicians at the hospital
during the seven years he was a member of the
medical staff.

" The hospital moved for a protective order,
claiming the information was privileged under
Georgia law.



11th Circuit Ct. of Appeals — No Peer

Review Protection in Federal Court

" The district court ruled that the privilege
applied to federal civil rights actions, but
ordered the hospital to provide Dr. Adkins
with limited information.

" After a nonpublic review of the documents,
the district court granted summary judgment
In favor of the hospital.

= Dr. Adkins appealed, contending that the
district court improperly recognized the
privilege and improperly limited the scope of
his discovery request.

Russell E. Adkins, MD, Plaintiff-Appellant, versus Arthur P. Christie.
D. C. Docket No. 04-00080-CV-WDO-5



11th Circuit Ct. of Appeals — No Peer

Review Protection in Federal Court

" In Adkins v. Christie, et al. (Adkins), the
U.S. Court of Appeals for the Eleventh
Circuit (Court) held that a state law
granting a privilege for medical staff
peer-review information does not apply
In federal civil rights cases.

" The Court considered the iIssue, one of
first impression in the circuit, and
concurred with the Fourth and Seventh
Circuits, which also have refused to

recognize the privilege in federal civil
rights cases.

Russell E. Adkins, MD, Plaintiff-Appellant, versus Arthur P. Christie.
D. C. Docket No. 04-00080-CV-WDO-5



11th Circuit Ct. of Appeals — No Peer

Review Protection in Federal Court

®" The Adkins decision highlights the need
for hospitals and medical staffs to
recognize that the protections afforded
by state courts under state law will likely
be unavailable in federal courts, at least
In civil rights cases.

® Planning for other protections, or
maximizing existing protections is,
therefore, an increasingly important part
of hospitals' functions, and hospitals
should work closely with legal counsel in
such planning.




On-Call Status — No Patient

Relationship. Kan App Ct.

= ED spinal cord injury case.
= Airlift to Kansas hospital.

" No movement hands
or legs.

" ED physician determined
the patient needed
neurosurgical care.

= Called NS on call and related patient
iInformation.

= Doctor NS told the ED physician he was
“very fatigued” and would not come to
the hospital.




On-Call Status — No Patient

Relationship. Kan App Ct.

®" He suggested on orthopedic surgeon
who was not available.

= ED doc called Dr. NS again. Dr. NS again
refused to come to the hospital and
recommended transfer.

= By the time the patient arrived at third
hospital he had no sensation in his lower
extremities.

= Dx. C7 fracture with complete paraplegia.



On-Call Status — No Patient

Relationship. Kan App Ct.

" Patient sued ED Doc, Dr. NS, and the
hospital.

® Patient later dismissed ED Doc and the
hospital. Continued vs. Dr. NS.

= Dr. NS moved for summary judgment
and the trial court granted the motion.
= Appellate court affirmed.

» Dr. NS fulfilled his on-call duties by
suggesting another doctor and transfer.




On-Call Status — No Patient

Relationship. Kan App Ct.

> Dr. NS did not have a contract with the
hospital.

» On-call status arose from custom in the
community.

» Nothing required him to go to the hospital
to evaluate and treat patients.

» He responded to the phonecall in 5
minutes.

» No physician-patient relationship between
patient and Dr. NS. Even though he
listened to the recitation of the patient’s
condition. He never offered advice and did
not consent to treat.

Seeber v. Ebeling, 141 P. 3d 1180 (Kan. App. Sept. 1, 2006)



Patient — Physician Relationship

Tennessee Sup. Ct.

= 60 year-old female treated inpatient for
an Ml by Cardiologist # 1.

" Two months after discharge patient
returned to the ED with chest pain.

" ED unable to reach Card. # 1 and was
referred by office to Dr. Cage, on call for
the cardiology group.

=" ED physician and Dr. Cage discussed:

» Prior treatment
» Patient’s current condition
» Possible treatment



Patient — Physician Relationship

Tennessee Sup. Ct.

= Based on discussion patient was
discharged to home.

" Returned 2 days later in CP
arrest.

= Family sued Dr. Cage.

" Trial court held no P-P
relationship.

= Appellate Court reversed.

" Ten. Supreme court upheld the Appellate
Ct. decision.




Patient — Physician Relationship

Tennessee Sup. Ct.

= Supreme Court said that a face-to-face
meeting Is not required. It may arise out
of a consultation.

= A relationship may exist if a physician
affirmatively participates in the diagnosis
or treatment of a patient.

" Evidence in the case indicated that Cage
conferred with the ED physician about
condition and recommended treatment.

» Referred back to the trial court.

Kelley v. Middle Tenn. Emergency Physicians, P.C. (Tenn.
April 23, 2004).



On-Call Status. Failure to

Communicate Unavailability.

" 69 year old woman presented to an ED
with a fever, weakness, and dizziness.

= She was diagnosed with pneumonia and
admitted.

= She fell in her room. CT post fall
revealed an epidural hematoma.

" Intern called for the on-call
neurosurgeon, Dr. B.

= Dr. B was unavailable that morning and
had another NS covering.

" This change to the on-call arrangement
was never communicated to the hospital.



On-Call Status. Failure to

Communicate Unavailability.

®" The on-call schedule explicitly stated
that the on-call physician was
responsible for communicating changes
to the medical staff.

®" The physician covering Dr. B was finally
contacted and came to the hospital. He
did not have operative privileges there.

" He arranged for transfer which took over
3 hours.

" Patient died two weeks later.



On-Call Status. Failure to

Communicate Unavailability.

" The family brought a wrongful death
action against Dr. B, alleging that he was
negligent in failing to inform the hospital
that he was unavailable for his on-call
shift and failing to adequately delegate
his on-call duties.

= Jury verdict for $400,000. 50% attributed
to Dr. B.

= Dr. B claimed he never had a patient
physician relationship.

" Court deemed this general negligence,
not med mal! Don’t need a patient
physician relationship.

Brown v. Bailey (Mo. Ct. App. Nov. 14, 2006).



HHS Deaf Patient Denied Interpreter

Services

= Oct. 9", $400,000 verdict for a deaf
patient whose doctor refused her an
Interpreter under the ADA.

= Not covered by malpractice insurance.

= Patient repeatedly asked her
rheumatologist to hire an American Sign
Language interpreter.

® Dr. F told her that at $150 - $200 per visit
he could not afford it.

= Patient had a lawyer call Dr. F to explain
the law, to no avalil.




Deaf Patient Denied Interpreter

Services

" Dr. F dismissed the patient and told her
to go see another physician.

= Case brought under ADA which applies
to physicians that receive Medicare and
Medicaid funds.

=" Dr. F argued that paying an interpreter
was an undue hardship when he was
reimbursed $49 per patient visit.

" Hi|s tax returns showed he made over
$400,000 per year.

= Jury found Dr. F guilty of violating the
ADA and by retaliating against her.



Deaf Patient Denied Interpreter

Services

= Half of the $400,000 was for punitive
damages.

®" Highest patient vs. physician ADA
verdict in the nation to date.



EMTALA: 12 Hours in Waiting Room

— Failure to Provide Screening Exam

= ED patient triaged as non-urgent.

® Severe nausea and prolonged dry
heaves for two days.

®" Triage nurse did not address history of
diabetes.

= 12 hours later patient examined by ED
physician.

®" He ordered labs, oxygen, and IV fluids.

" An hour later he was found in cardiac
arrest.



EMTALA: 12 Hours in Waiting Room

— Failure to Provide Screening Exam

" He was resuscitated and admitted.

" He sued under EMTALA alleging “failure
to screen” in violation of EMTALA and
medical negligence.”

" The medical center moved to dismiss the
claim.

®" The district court concluded that 12
hours in the waiting room, for this
patient, was sufficient to establish a
claim against the medical center.

= Scruggs v. Danville Reg’l Med. Ctr., No 4:08CV00005(W.D. Va. Sept 5t", 2008)



EMTALA and the Admitted Patient

US Fed Dist Ct iIn Alabama

= Patient fell from a hunting tree blind.
®" Rushed to the ED with serious injuries.
" No medical insurance.

= Worked up in the ED and admitted.

" Hospital very quickly informed wife that
she had to pay for the admission.

= After multiple calls for payment patient
discharged without scheduled MRI.




EMTALA and the Admitted Patient

US Fed Dist Ct iIn Alabama

= Ambulance transfer to patient’s home.
" He died twelve hours later.

=" Wife sued under
EMTALA for failure
to screen by doing
an MRI.

®" Hospital moved to
dismiss based on
current EMTALA regs and interpretive
guidelines regarding admitted patients.




EMTALA and the Admitted Patient
US Fed Dist Ct iIn Alabama

= Oth Circuit: "the EMTALA obligation to
stabilize a patient ceases at the time of the
patient's admission as an inpatient, unless
the hospital fails to admit the patient in good
faith or does so as a subterfuge to avert
EMTALA liability.”

®" This court agreed and felt there was
evidence of subterfuge.

®" The court noted that plaintiff alleged the
hospital immediately made demands for
payment after Morgan's arrival at the
emergency room and then announced its
Intention to discharge him despite the
hospital's knowledge of his extensive
Injuries.
Morgan v. North Mississippi Med. Ctr., Inc., (S.D. Ala. Dec. 2, 2005).



EMTALA — Fall in Parking Garage

Fed. Ct. N.D. Calif.

® Patient arrived in hospital parking lost
for an appointment. Got out of her car,
fell and broke her hip.

= She was about 30 yards from the ED.

" The patient requested immediate
treatment in the ED.

= Parking lot attendant called Security.
Security refused to take her to the ED
and called 911.

= After an hour an ambulance arrived and
transported her 30 yards to the ED.




EMTALA — Fall in Parking Garage

Fed. Ct. N.D. Calif.

= Patient claimed EMTALA duty for hospital
to transport to ED and delay caused injury.

" Court dismissed the claim.

> No allegation of failure to screen or
stabilize.

» EMTALA does not require hospital
personnel to use its own personnel to
transport people requesting services from
the parking garage to the emergency room,
or, in the alternative, to send emergency
room personnel to a parking lot to "screen"
and "stabilize" a person requesting
emergency services, the court held.

Addiego v. City and County of San Francisco, (N.D. Cal. Feb. 17, 2006).



EMTALA — Applies to Baby Born In

Birth Center. Wis. Sup. Ct.

" Hospital has an EMTALA obligation to
screen babies born in Labor and
Delivery.

= Baby does not have to be born in the ED.
= 23 week birth, 700 grams. Baby died.
= Mother brings EMTALA action.

= Appeals court said EMTALA did not
apply because the child did not “come to
the ED.” Supreme Court disagreed.



EMTALA — Applies to Baby Born In

Birth Center. Wis. Sup. Ct.

" Supreme Court discussed the child’s
status as an inpatient, but deferred any
decision making on this issue.

= New CMS Interpretive Guidelines
(Advanced Copy) indicate that a newborn
has “come to the ED”
for EMTALA purposes.

Preston v. Meriter Hosp., Inc., No. 2003AP1376 (Wis. July 13, 2005).



Waiting Room Death — Failure to

Screen? Kansas Fed. Dist. Ct.

= Mrs. Parker drove her husband to the ED,
and the couple waited for approximately
twenty minutes for a triage nurse before
Mr. Parker collapsed while seated In
front of the ED’s registration desk.

® Prior to registration the clerk was
Informed that this patient had serious
medical problems, including vomiting
blood, difficulty breathing, and other
symptoms that could indicate a heart
attack.

= Patient over 300 pounds and had a heart
condition and diabetes.



Waiting Room Death — Failure to

Screen? Kansas Fed. Dist. Ct.

= During this twenty-minute wait, the
family approached the registration desk
“of their own accord” and the clerk made
some inquiry about insurance
iInformation, according to the undisputed
facts recounted by the trial court.

= Upon patient’s collapse, a Code Blue
was called, and he received immediate
treatment by ED physicians and
staff. After two hours of emergency
medical treatment, he was pronounced
dead.



Waiting Room Death — Failure to

Screen? Kansas Fed. Dist. Ct.

= Family alleged an EMTALA violation
since the clerk asked about insurance
iInformation before medical screening
and violated its own policy re the 20
minute wailt.

" “[W]hile plaintiff argues that the hospital
violated its own policy since it appears
there was at least some inquiry made
prior to triage by virtue of Mr. Parker
seating himself at the registration desk,
In the court’s view, any such violation
was minimal, or de minimis, under the
circumstances of this case,” the district
court said.



Waiting Room Death — Failure to

Screen? Kansas Fed. Dist. Ct.

= Court also pointed out that reasonable
Inquiries regarding insurance and
payment are acceptable as long as they
don’t delay screening and stabilization.

" Family said registration should have
communicated severity to the nurse.

= Court pointed out EMTALA threshold is
simply whether the hospital followed its
own policy.

= Court granted summary judgment for the
hospital.

Parker v. Salina Reg’l Health Ctr. Inc., No. 05-04066-KGS (D.Kan.
Dec. 1, 2006).



EMTALA Screening and Stabilizing

Treatment Violation

" Mr. D. was taken to an ED in Puerto Rico
for chest pain.

" Dr. M ordered several tests and
discussed the case with the internist on
call.

® Despite ‘several abnormal tests’ the
patient was discharged and died two
days later.

®" The court found a significant screening
ISsue.



EMTALA Screening and Stabilizing

Treatment Violation

" The patient complained of chest pain,
had a TIA two years prior, and had
unstable vital signs in the ED.

= Both parties agreed this
would be triaged as a
category 1.

" The patient was
categorized as a 3.

" The court held that this
raised an issue of material fact regarding
appropriate screening.

®" The court then addressed stabilizing
treatment.




EMTALA Screening and Stabilizing

Treatment Violation

®" The court determined that nothing was
done to treat the abnormal lab tests or
the patient’s heart condition.

= Again, this raised issues of material fact
on the stabilization issue.

®" The court denied the hospital’s motion
for summary judgment.

Isaac-Burgos v. Rodriguez, No. 06-1259 (JP) (D.P.R. May 1, 2007



EMTALA — Disparate Treatment

Test. US Dist. Ct. Louisiana

® Child presented to an ED with acute
abdominal pain.

®" The ED physician performed a physical
exam. No tests. Discharged home with
gastritis.

®" Three hours later mother took child to
second ED. CT allegedly suspicious for
appendicitis. Child discharged home.

® Mother took child to the family doctor
who determined the child had a ruptured
appendix.




EMTALA — Disparate Treatment

Test. US Dist. Ct. Louisiana

" Mother sued for med mal and violation of
EMTALA.

= US Dist Ct. of Louisiana granted summary
judgment for the hospital.

» The court agreed with defendant that no
evidence was presented that it normally
treats other patients with abdominal pain
differently than it treated this patient.

» Although the facts presented “may indeed
form the basis of a medical malpractice
claim, they do not support a claim under the
EMTALA for failure to provide an
appropriate medlcal screening
examination,” the court held.

Spillman v. Southwest Louisiana Hosp. Ass’n, (W.D. La. Apr. 4, 2007)



EMTALA — Improper Motive Test

= Mr. G. transported to an ED by
ambulance.

" Tests were ordered. ED physician
discovered DKA.

= Patient was transferred
to an “in network”
hospital for ongoing
care prior to completion
of all tests.

" Patient died within two hours of arriving
at the accepting hospital.

= Family sued for med mal and EMTALA
violation.




EMTALA — Improper Motive Test

®" The patient died of a PE.

" The ED physician testified that he
considered a PE prior to transfer.

®" The court found that no screening was
done for a PE.

= However the court found that there was
no “improper motive” for failure to
provide an adequate screening exam.

= Court grants summary judgment.



EMTALA — Improper Motive Test

= Family also alleged failure to stabilize.

= Court responded that this may be a
malpractice issue but not an EMTALA
ISsue.

= |f the physician is not aware of a clinical
entity there is no obligation to stabilize it.

Garrett v. Detroit Med. Ctr., No. 06-10753 (E.D. Mich. Mar. 14, 2007)




EMTALA
Improper

— Ambulance Diversion

The Morales case involved a plaintiff in Puerto Rico
who was experiencing severe abdominal pain and
vomiting for two days after being diagnosed with a
non-viable ectopic pregnancy.

Her coworkers called an ambulance, which began to
transport her to the hospital where her obstetrician
regularly practiced.

While en route, the paramedics called ahead to the
emergency department and notified the medical
director of the patient's condition, her forthcoming
arrival, and need for treatment.

In a subsequent conversation with the ambulance
crew, the medical director inquired as to whether the
patient had medical coverage and, upon receiving no
ahssure|1|r1ce that this was the case, abruptly terminated
the call.

Carolina Morales v. Sociedad Espanola de Auxilio Mutuo y Beneficencia No. 07-
1951 United States Court of Appeals, First Circuit.April 18, 2008.




EMTALA — Ambulance Diversion

Improper

The paramedics interpreted this as a refusal to
treat the patient and transported her to another
hospital.

= The patient ultimately sued the hospital alleging,
that the medical director's diversion violated
EMTALA.

®" The hospital moved for summary judgment,
claiming that EMTALA does not apply to a
patient in a non hospital-owned ambulance that
has not yet arrived on the hospital premises.

" The district court in Puerto Rico agreed and
granted summary judgment.

Carolina Morales v. Sociedad Espanola de Auxilio Mutuo y Beneficencia No. 07-
1951 United States Court of Appeals, First Circuit.April 18, 2008.



EMTALA — Ambulance Diversion

Improper

" The First Circuit reversed.

= |t found the statutory and regulatory language
of EMTALA to be ambiguous, which opened the
door to the use of legislative intent and history
as an aid in its interpretation.

®= The critical language found in the EMTALA
regulations states specifically that “[a]n
Individual in a non hospital-owned ambulance
off hospital property is not considered to have
come to the hospital's emergency department,
even if a member of the ambulance staff
contacts the hospital by telephone or telemetry
and informs the hospital that they want to
transport the individual to the hospital for
examination and treatment.”



EMTALA
Improper

— Ambulance Diversion

The next sentence states that “[t]he hospital
may direct the ambulance to another facility if it
IS In ‘diversionary status,' that is, it does not
have the staff or facilities to accept any
additional emergency patients.”

The court found that these two sentences
created an ambiguity.

Although the first sentence suggests that a
hospital has no EMTALA obligations with
respect to a non hospital-owned ambulance en
route, the second sentence can be read as
Indicating that a hospital that is not on formal
diversionary status violates EMTALA if it diverts
a non hospital-owned ambulance to another
facility.




EMTALA — Ambulance Diversion

Improper

®" The court resolved the ambiguity by
noting that Congress' intent in enacting
EMTALA was to preclude hospitals from
turning individuals away based upon the
lack of insurance, or similar factors.

®" The court observed that “[i]f a hospital
were allowed to turn away an individual
while she was en route to the hospital
under these facts, an uninsured or
financially strapped person could be
bounced around like a ping pong ball in
search of a willing provider. That result
would be antithetic to the core policy on
which EMTALA is based.”



EMTALA — Ambulance Diversion

Improper

" To effectuate this perceived congressional
Intent, the court interpreted the phrase
“comes to the emergency department” as
Including a situation in which a patient is
moving toward a hospital.

®" This holding is binding on courts in the 1st
Circuit including: Maine, Mass, RI, NH,
Puerto Rico.

®" The Morales and Arrington (9th Circuit)
cases create some uncertainty regarding
how courts in other jurisdictions will apply
EMTALA to non hospital-owned ambulances
diverted en route to an emergency
department, especially if the reason is
economic.




EMTALA and EMS

®" The regulations state that a patient who
poards an ambulance “comes to” a
nospital only when the ambulance is
nospital-owned. The regulations further
state that when an ambulance is not
hospital-owned, the patient has “come
to” the hospital only when
the ambulance arrives on
hospital property.




Arrington - 2001

®" The Arrington case involved a chest pain
patient in Hawalil.

" Queens Hospital diverted the EMS call to
Tripler Hospital

= Patient died shortly after arrival at Tripler
" Queens did not own the ambulance.

= Oth circuit recognized the regulatory
language about non-hospital owned
ambulance.

= Utilized the exact thought process of
Morales.



EMTALA — Ambulance Diversion

Improper

" To address this uncertainty, hospitals in other
jurisdictions as well as the First and Ninth
Circuits, should make sure their policies
carefully address the diversion of non hospital-
owned ambulances.

= Among other things, such policies should
assure that:

» formal diversionary status is declared
appropriately and documented when justified
due to lack of personnel, beds, or equipment;
and

» any diversions that occur when the facility is
not on formal diversionary status are
reasonable, appropriate, and compliant with
local laws and protocols.



EMTALA — Ambulance Diversion

Improper

" The Ninth Circuit includes the states of
Hawaii, California, Washington, Oregon,
Montana, Idaho, Arizona, Nevada, and
Alaska as well as the territories of Guam
and the Northern Mariana Islands.



Medical Negligence

NJ State Appellate Ct.

= Alleged sexual assault by ortho
physician during a post-op evaluation.

® Case brought as a medical malpractice
case.

= Court determined that this was not part
of medical treatment so not covered by
medical malpractice.

= Ordinary negligence case.
® Ordinary negligence discussion...

Zuidema v. Pedicano, No. A-3867-02 (N.J. Super. Ct. App. Div.
Nov. 24, 2004).



Medical Negligence - Stroke

® 2005 case.

= 41-year-old male presented to an lllinois
hospital with “stroke symptoms”.

" MRI misread

" | ong term disability — severe expressive
aphasia

® 19.1 million dollar settlement within 4
months of filing the claim.



Medical Negligence - Stroke

®" 61 y.0 man presented to ED with
complaint of dizziness. Intermittently
dizzy for 4 days, but this episode started
45 minutes PTA at the ED.

= PMH: DM, hypertension, heart disease.
Non-smoker.

= Exam: 168/80 Poor neuro exam (no
motor, no sensory). Rhomberg positive
with nystagmus.

® Testing: CT negative, EKG NSR. Chem
panel & CBC normal.




Medical Negligence - Stroke

Given Antivert for presumed labyrinthitis.

= During ED visit the nurse documented onset of
right leg and arm numbness and slurred speech.

= Patient iIs now 2 hours and 5 minutes out from
onset of symptoms.

= Nurse either did not tell MD or MD did nothing
when told!

= MD actually “offered” admission, but patient
went home. No AMA form

= Next morning the patient awoke with right
hemiparesis and diagnosed with brainstem
stroke.

= Now in wheelchair with right hemiparesis &
permanent disability.



Stroke Litigation Review

= Jury verdict reporter query identified 33
cases from 1999 to 2007.

= 21 were decided in favor of physician
defendants.

= O resulted in plaintiff verdicts.
= 2 settled
= 1 arbitrated in favor of the plaintiff

" 19 (57%) involved ED physicians as
defendants.

" Freguency is increasing



Stroke Litigation Review

= Common allegations:

» Failure or delay in stroke diagnosis in 22
cases (67%)

» Failure to provide tPA in 29 (88%)

» Administration of tPA caused patient
Injury in 3 (9%)

Annals of Emergency Medicine 2008



Duty to Warn / Patient Relationship

Fla. Appellate Ct.

= \WWomen cut herself accidentally with a
knife and goes to the ED.

" Her husband rushes to the ED.

= Nursing having some difficulty with
preparing the wound, husband gets up
on gurney and holds arm down.

® During the process he sees his wife’s
finger covered in blood.

" He gets off the gurney and a PA tells him
to go to the waiting room.



Duty to Warn / Patient Relationship

Fla. Appellate Ct.

" On the way he passes out and falls face
down onto the floor suffering severe
Injuries.

= Family sues for the failure to protect this
individual from foreseeable harm that
was likely to occur from assisting in his
wife’s care.

= Patient: When the PA directed him to
leave the room, which required him to
walk unassisted, the hospital and its
staff created a foreseeable zone of risk
that gave rise to a duty of care.



Duty to Warn / Patient Relationship

Fla. Appellate Ct.

" Hospital: the risk of fainting was “open
and obvious” and that the hospital owed
no duty to the patient.

= Appellate court affirmed summary
judgment on behalf of the hospital.

®" No Florida precedent on ED visitor
Injuries.
= Court reviewed national precedent and

could not find rationale for creating a
duty for ED visitors.

Ziegler v. Tenet Health Sys, Inc. (Fla. Dist. Ct. App. May 23, 2007).




Duty to Warn Hospital Staff Re:

Patient Combativeness. NH Sup Ct

" 66 year old inpatient, known to be
combative. Running wheel chair into
people on the ward. Pushing staff.

= Assaulted a phlebotomist injuring her
arm.

" Trial court determined that the hospital
had a duty to warn about foreseeable
dangers.

= Appellate Court affirmed.
" New Hampshire Supreme Court affirmed.



Duty to Warn Hospital Staff Re:

Patient Combativeness. NH Sup Ct

" NH has state law creating a duty to warn
re a serious physical threat to a named
individual.

" But in addition the S. Ct. indicated there
was a common law duty to warn.

" Reasonable person standard, not the
reasonable professional.

= Expert testimony not required.

Powell v. Catholic Med. Ctr., 749 A.2d 301 (N.H. Mar. 21, 2000)



Duty to Warn the Driving Public

Montana Supreme Court

" Mr.J was seen in clinic for diabetes.

= | ater, Mr. J was In a three car collision
and several people were killed.

®" The estate brought an action against
Johnson for negligent control of his
diabetes.

" The estate brought an action against the
clinic for failure to warn the driving
public by reporting to the state.

® Reporting is voluntary in Montana.



Duty to Warn the Driving Public

Montana Supreme Court

®" The Montana Supreme Court held that
there was no duty between the clinic, the
clinic physician, and the plaintiff third
party, a member of the driving public.

Sikorski v Johnson (Mont. Sept. 12, 2006)



Duty to Warn About Infectious

Disease. NJ Sup Ct. App Div.

® 29 year old man, CW, admitted for
lethargy and changes in mental status.

®m Several tests sent to outside lab,
including HIV.

= Patient discharged before HIV results
returned. HIV was positive.

® Test returned to hospital. Hospital did
not tell the physician, family, or report to
the state as required.




Duty to Warn About Infectious

Disease. NJ Sup Ct. App Div.

= A few months later patient became
romantically involved with EY who later
testified that she had no other sexual
contacts other than with patient.

®" EY became pregnant and had a baby
daughter JW.

" Four years later CW returned to private
physician and was diagnosed with AIDS.

® EY then tested positive.




Duty to Warn About Infectious

Disease. NJ Sup Ct. App Div.

= CW, EY, and JW sued the hospital for failure
to disclose the HIV result.

®" The trial court granted summary judgment
against EY and JW. There was no
relationship and no duty to warn or disclose
to a third party. There was also a state HIV
confidentiality provision.

®" The appellate court reversed stating that the
hospital had a duty to warn CW and to have
CW communicate to those reasonably
foreseeable individuals whose health is
likely to be threatened by the patient’s
Ignorance of his own health status.

CW v. The Cooper Health System. (N.J. Super. Ct. App. Div.,
Aug. 10, 2006



Massachusetts Highest Court Rules

on Duty to Third Party

= Duty to third party: Dr. Roland Florio, who
practices in Brockton, failed to warn his patient,
75-year-old David Sacca, about the side effects of
his medications and the potential danger of driving
while taking them.

® Sacca passed out and drove off the road March 22,
2002, hitting 10-year-old Kevin Coombes, who was
standing on the sidewalk with a friend.

= A lower Massachusetts court had upheld the
doctor's motion for "summary judgment," or to
dismiss the case before trial.

Coombes v. Florio, SJC-09869 Dec 2007



Massachusetts Highest Court Rules

on Duty to Third Party

®" On December 10, 2007, the
Massachusetts Supreme Judicial
Court ruled that physicians in
Massachusetts owe a duty of care to
all those foreseeably put at risk by their
fallure to warn about the effects of
treatment provided to their patients.

" |In so doing, the Court vastly expanded
the potential liability of a physician
practicing in Massachusetts to persons
with whom the physician has had no
contact or relationship



Massachusetts Highest Court Rules

on Duty to Third Party

" Two previous Superior Court rulings in
Massachusetts said that a doctor can be
held liable after one patient hit a biker
and another, a pedestrian.

= But this is the first time Massachusetts’
highest court has made such a ruling,
which could make it easier for plaintiffs
In similar circumstances to sue doctors.




Defamation/Expert Issues in Child

Abuse Case. Delaware 3d Fed Cit.

" Five year old patient M taken to an ED
after she stopped breathing.

® ED physicians noticed signs of sexual
abuse and notified the police.

= A |ater autopsy did not
reveal signs of sexual
abuse.

" Father sued the EPs
for slander.

" 3d Circuit appropriately applied the
Immunity provisions for reporting
potential child abuse.




Defamation in Child Abuse Case

Delaware 3d Fed Ct.

= Second major issue. The trial court
would not qualify the plaintiff’s expert.

= Plaintiff hired a pathologist who testified
that the ED physicians committed
malpractice by performing a pathology
exam post mortem.

= Defense ED experts testified the physical
survey was common ED practice.

= 3d Circuit affirmed the expert
disqualification.

Myers v. Medical Ctr. of Del., Inc., No. 03-2327 (3d Cir. July 29, 2004).




Court Allows Defamation Lawsult:

Expert Withess Review

= Ophthalmologists Weis and Hardten
were defendants in a medical
malpractice action.

= Expert witness Yancey testified against
them in the trial.

= Case reviewed by the American
Association of Ophthalmologists (AAO).
All three were AAO members.

®" The defendants reported to the AAO that
Yancey gave false and misleading
testimony.



Court Allows Defamation Lawsult:

Expert Withess Review

®" Dr. Yancey as a member of AAO had agreed
to ethics committee peer review of
guestionable testimony.

" Feb. 21, 2008, ghe judge dismissed claims
that the AAO and Drs. Weis and Hardten had
conspired to intimidate Dr. Yancey from
testifying in future cases.

® But the court allowed Dr. Yancey to sue the
two doctors individually for defamation for
allegedly besmirching his reputation when
they filed their grievance with the AAO.

Yancey v. Weis, Hardten and American Academy of Ophthalmology
(Hennepin Cty., Minn.)



Court Allows Defamation Lawsult:

Expert Withess Review

= A Florida appeals court in 2006 gave a
California doctor the right to sue the Florida
Medical Assn. for defamation after three
members reported his testimony against
them as a plaintiff expert. The case is
headed to trial, though no date has been set.

= An August 2007 decision in the 10th U.S.
Circuit Court of Appeals went the other way.
Judges concluded that a complaint lodged
by a Kansas doctor with the American
College of Obstetricians and Gynecologists,
challenging a colleague's testimony for the
plaintiff, was not defamatory. The court
dismissed the medical expert's lawsuit
against the doctor



Physicians Sue for Frivolous

Lawsuit

®" Three Ohio courts in six months
sanctioned plaintiff lawyers for pursuing
unsupported claims against three

doctors. Judges awarded the physicians
their legal expenses.

" In New Orleans, the
5th U.S. Circuit Court
of Appeals upheld a
similar award to a
Mississippl doctor
Nov. 13 2007.




Taking Plaintiff’s Lawyers to Court

" In November 2007, the court sanctioned trial lawyers
for suing the wrong doctor and then failing to drop
the case when court evidence showed the attorneys
knew about the mistake. The court awarded the
Mississippi doctor $4,500 in legal fees.

Sarah N. Ratliff and Charles E. Gibson lll, v. Lawrence E. Stewart, MD, elder
(5™ U.S. Circuit Court of Appeals, New Orleans)

" |In September 2007, the court sanctioned a trial lawyer
for not obtaining expert testimony to support a
negligence claim against a physician and for failing to
dismiss the doctor from the case.

Ohio Supreme Court, Ninth District Court of Appeals (September 26, 2007)

" In Mississippi, McComb otolaryngologist Lawrence E.
Stewart, MD, will recoup $4,500 in a similar fight. The
5th Circuit sanctioned Charles E. Gibson Il and his
firm for wrongfully suing Dr. Stewart instead of his
deceased father yet refusing to drop the claim even
after discovering the mistake.



Taking Plaintiff’s Lawyers to Court

= Cleveland orthopedic surgeon Michael A.
Banks, MD, won the $4,500 in attorney's
fees he spent defending a lawsuit filed
against him despite the patient's
statement to her counsel that Dr. Banks
was not the doctor who mistreated her.
The Ohio Supreme Court on Oct. 15
denied plaintiff lawyer John E. Duda's
appeal, letting the award stand.

Marie Sigmon v. Southwest General Health Center et al. (Ohio Court
of Appeals, 8th Appellate District)



lllinois Court Disallows Percentage
Based Comp. Between Physician Group

and Billing Comp.

= Center for Athletic Medicine (CAM), a
professional corporation of sports medicine
physicians, contracted with Independent
Medical Billers (IMB) to provide billing,
accounts receivable, and collection services
at a rate of 4.5 percent of all reimbursements
and 6.25 percent of all claims not originally
processed by IMB.

= CAM filed suit against IMB, claiming
performance failures and breach of contract.

" IMB defended the suit by filing for summary
judgment, claiming the contract was void
under the MPA.

Center For Athletic Medicine, Ltd., V. Independent Medical Billers Of
lllinois, Inc., No. 1-07-1594



lllinois Court Disallows Percentage
Based Comp. Between Physician Group

and Billing Comp.

" In support of its motion, IMB argued that
Section 22(A)(14) of the MPA prohibits “fee-
sharing agreements whereby a licensee
divides with anyone, for any service
rendered to the licensee, a percentage of the
monies earned by the licensee for medical
services he or she has performed.”

" The Appellate Court affirmed the trial court
decision, finding that this type of
percentage-based fee splitting arrangement,
though fairly common in physician
arrangements, is void in lllinois “irrespective
of the purpose and common practices
Involved in medical billing agreements.”



lllinois Court Disallows Percentage
Based Comp. Between Physician Group

and Billing Comp.

" The Appellate Court based its ruling largely on the
leading Supreme Court of lllinois case interpreting
the MPA to prohibit fee splitting, Vine Street Clinic
v. Healthcare Inc., 222 1ll. 2d 276 (2006), in which a
percentage-based fee compensation for
administrative services between physicians and a
hhealth care network provider was found void under
the MPA.

= |n light of the Appellate Court ruling, the MPA
prohibits the sharing, pooling, dividing, o
apportlonlng of professional fees regardless of the
parties' intent or the purpose of the agreement.

= |llinois physician groups and medical billing
companies should examine their existing
compensation arrangements to ensure compliance
Wilth the MPA and associated coding and billing
rules.



lllinois Court Disallows Percentage
Based Comp. Between Physician Group

and Billing Comp.

®" They also should consider alternate
payment methodologies to eliminate
fee-splitting while protect themselves
against having to pay the billing
company's costs without receiving
sufficient collections.

= An option to consider might be paying
the billing company a fixed amount per
claim.



" The greatest writer of the Renaissance
was William Shakespeare. He was born
In the year 1564, supposedly on his
birthday. He never made much money
and is famous only because of his
plays. He wrote tragedies, comedies,
and hysterectomies, all in Islamic
pentameter.

= Sir Francis Drake circumcised the world
with a 100 foot clipper which was very
dangerous to all his men.







